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INTRODUCTION

You wonder why there is such a rush by the Public Service Commission (PSC) to approve the

$11.8 billion acquisition of KeySpan Corp. by National Grid, when environmental and economic

considerations loom on the horizon, and to this day, remain unanswered.  The August 22 vote by the

full PSC ignored Suffolk County Legislator Wayne Horsley’s (D. Lindenhurst) concerns that the deal

does not provide for the investigations and cleanup of KeySpan’s more toxic gas plant sites on Long

Island. The most severe of which is in Bay Shore.  

The vote also ignored the call by the Long Island Economic and Social Policy Institute at Dowling

College for a $1 billion escrow account funded by National Grid and KeySpan to pay for clean up costs

of the manufactured gas plant sites.  The escrow account would have had National Grid and KeySpan

stockholders pay for the cleanup, thus saving Long Island ratepayers from as much as a 25 to 30

percent increase in their gas and electric costs.  These rate increases would be in addition to the

normal increases due to the increasing costs of oil and natural gas necessary to produce the electricity

that Long Island consumes.

What is at issue are the former manufactured gas plants that, in their heyday of the early 1900’s,

converted coal to an illuminating gas that, when delivered by underground pipes, conveyed a source of

energy for Long Island’s manufacturing and business sectors, and also provided the energy that lit street

lamps, heated homes and fired stoves and ovens for cooking.  As a general rule, these abandoned sites

which contain coal-tar hazardous waste are now owned, or are the responsibility of, gas and electric

utility companies, one of which is National Grid, by way of its purchase of KeySpan.  The site in Bay

Shore, which according to the Bay Shore-based Gas Plant Alliance (GPA) is that “KeySpan’s latest

estimate to clean up this mess is over 208 million dollars, and could still leave a lot of contamination

in the ground.”  

Bay Shore is not alone, the Village of Hempstead is another site of coal-tar contamination.   GPA

estimates that the cost of cleaning up Hempstead and the other contaminated MGP sites on Long

Island will take another $400 million to clean up.  These sites, according to News 12 Long Island on a

November 2, 2007 telecast, include Manhasset, Oyster Bay, Lynbrook, Bellmore, Saltaire, Pinelawn-

Farmingdale, Riverhead, East Hampton, Southold and Port Jefferson. The fact is that costs of

investigating and cleaning up these sites could reach several billion dollars, should the contamination

reach the waters of the Great South Bay and the canals that are fed by the bay. Furthermore, the cleanup

and monitoring will require decades of work to accomplish.  However, as reported in Newsday, National

Grid’s proposal to the PSC says that it won’t address “the potential recovery from electric customers of

the cleanup costs, with the understanding that if the costs are not recovered from the electric

customers,  they will be recovered from KeySpan’s Long Island gas customers.”  
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This corporate intent of National Grid was confirmed on the News 12 Long Island telecast of

November 2, 2007 which contained a statement of National Grid in response to LIESP’s claim that

ratepayers would ultimately pick up the costs of the clean up. The November 2, 2007 statement by

National Grid said, “National Grid will vigorously pursue third parties who should be responsible for

parts of the cleanup costs, including insurance carriers…and will seek rate recovery for the remainder

of the cleanup costs.” If National Grid has its way, Long Island ratepayers will be paying for the cleanup

by way of higher energy costs. 

The PSC has an obligation to Long Island ratepayers, especially since they failed Long Island

ratepayers by allowing National Grid to purchase KeySpan Energy without any escrow fund to pay for

an expeditious cleanup of the MGP sites, recovery of impacted natural resources, reimbursing

businesses and home owners for property damage and loss of market value, providing for medical

surveillance of Long Islander’s living in the impacted areas, and most important, don’t charge the

ratepayers.  The PSC, which will review and vote in late December 2007 on who is responsible for

paying for the cleanup of the Long Island MGP sites, is Long Island ratepayers’ last hope for economic

and environmental justice.

THE PUBLIC SERVICE COMISSION FAILS TO ACT

Suffolk County Legislator Wayne Horsley (D. Babylon), a participant in this roundtable, lamented

that under PSC staff recommendations National Grid could earn profits for not remediating toxic sites.

Dr. Horsley said that because of “PSC staff recommendations, the abolishing of 96’ Costing Sharing Agree-

ment would result in a $1.4 Billion Liability To Be Collected From Long Island Ratepayers.” Dr. Horsley noted that

on “Wednesday, October 17, 2007, Public Service Commission Staff dealt a significant blow to the Long

Island economy when it recommended that National Grid be eligible to recover 100% of

remediation costs from ratepayers.  The result is a $1.4 billion liability to ratepayers.  In doing so, Staff

has recommended the elimination of existing penalties, a direct contradiction of Suffolk County and

Nassau County efforts to hold the utility accountable.”  The observation of Legislator Horsley is what

Long Island “is witnessing at the hands of the PSC, is not a failure to act on behalf of ratepayer

interests, but what can only be interpreted as a deliberate attempt to enhance corporate profit at the

expense of ratepayers.”   “What I have read in Staff recommendations is shocking, and is, in fact, the exact

opposite of what Suffolk and Nassau Counties have so vigorously fought for. Suffolk is left with no

recourse but to consider joining an on-going class-action law suit against National Grid.” 

During National Grid’s takeover of KeySpan, Suffolk and Nassau Counties argued before the PSC to

expand and enhance an existing cost-sharing penalty that would saddle the utility with a percentage of

remediation expenses.  The purpose of this cost-sharing penalty was to increase the rate of MGP

remediation, and encourage cost-efficient clean up. The penalty was first instituted by the

PSC in 1996, and contradicts numerous statements that the PSC has no jurisdiction in this matter.  The

positions of Suffolk and Nassau Counties appear later in this white paper.
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WHAT IS AT STAKE: THE ECONOMIC IMPACT

What may occur if the Staff recommendations are approved at the PSC’s December 2007 meeting is

that National Grid must only absorb a percentage of remediation costs incurred between mid-2006 to

December 31, 2007. Beginning January 1, 2008, National Grid would be eligible for complete

reimbursement of remedial expenses, which could reach higher than $1 billion, and, if the waters of the

Bay Shore canals are impacted, the remediation cost could reach in the several billions of dollars.

Support for the over $1,015,317,828.00 National Grid (KeySpan) cleanup costs are based on an

extract from: Long Island Lighting Co. v. Allianz Underwriters Ins. Co. (See Appendix) that was released on May

14, 2007 by Suffolk County Legislator Wayne Horsley.  At that time, also disclosed was that the $1

billion does not include the cost of 26 recently disclosed MGP sites, and that the total cost to

remediate the original 48 KeySpan-owned MGP sites has continued to climb.Note 1 Further noted was that

this figure does not include the cost to remediate 26 additional MGP and historic gas sites disclosed

February 2, 2007 by consent order.  Since National Grid announced its takeover of KeySpan Energy, the

total number of MGP sites has ballooned to 69.  The National Grid proposed KeySpan acquisition and

rate plan would charge the consumer with 100 percent of the clean up costs.

In a now publicly disclosed insurance litigation case (Long Island Lighting Co. v. Allianz Underwriters Ins.

Co. [See Appendix]), KeySpan commissioned LECG to perform “actual analysis and projections of the

damages” resulting from KeySpan-held MGP sites.Note 2 The result was a total cost estimate for each site,

including past and future cost estimates computed to the 95th percentile probability of occurrence. The

report estimates that in 2003, seven MGP sites in Suffolk- and Nassau- service territories (KEDLI) alone

would cost: $493,367,531.00. When adjusted for inflation these same sites cost $571,427,239.00 today.

According to the same report, the total cost to remediate 28 sites in the New York City service territory

(KEDNY) in 2003 was $383,253,000.00. Today, when adjusted for inflation, these same sites cost

$443,890,589.00. 

When all KeySpan Energy service territories are combined, the grand remediation total in 2003 was

$811,742,408.00. Today, when adjusted for inflation, these same sites cost $1,015,317,828.00 today.

Extracted From: Long Island Lighting Co. v. Allianz Underwriters Ins. Co. (See Appendix)

MGP Site 2003 Nominal Dollars 
Bay Shore $208,506,587
Glen Cove       $  56,349,946
Halesite           $  33,997,731   
Hempstead $   73,547,641
Patchogue $  24,276,668    
Rockaway $  68,258,825
Sag Harbor      $  28,430,133

KEDLI Total  $ 493,367,531

KEDNY Total $383,253,000
2003 Total $876,620,531

2007 Total $1,015,317,828      

Note 1: Adjusted for inflation by Suffolk County Budget Review Office 
Note 2: N.Y. Sup., 2005. Long Island Lighting Co. v. Allianz Underwriters Ins. Co. [See Appendix]               
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Legislator Horsley also noted, “these numbers were utilized by KeySpan when litigating for

environmental damages under multiple insurance policies. At that time, it was in their best interest to

present the worst-case scenario.”  The total cost of remediation considered only those sites categorized

as MGPs in 2003, and does not include the 26 recently disclosed MGP and “historic gas sites” located

in: Saltaire, Southold, East Hampton (at Buells Lane & at Railroad Avenue), Pinelawn/Farmingdale,

Riverhead, and Port Jefferson. These sites were noted in a November 2, 2007 News 12 feature.

SIR charges remain the subject of ongoing settlement negotiations, and, at $1.015 billion, represent

13.9 percent of the total value of National Grid’s proposed acquisition. A full inventory of MGP sites,

environmental status, and deadline for clean ups will be the focus of a report requested by LIPA

Chairman Kevin Law on April 22, 2007. 

A true MGP inventory and cost evaluation of the cleanup costs, and who pays for those costs, are

essential, since LIESP has estimated that the $1 billion clean up costs would increase gas and electric

rates by upwards of 30 percent from the current level paid by Long Islanders of approximately $3.5

billion. Additionally, the $1 billion of cleanup costs would have a $3 billion negative economic impact

on Long Island economy, which would be nearly 2.5 percent of the current Long Island economy.

WHAT IS AT STAKE: UNRESOLVED ENVIRONMENTAL IMPACT QUESTIONS
Dr. John Tanacredi, Chair of the Dowling College Department of Earth and Marine Sciences, notes “we

have come a long way in our scientific ability to detect and track and, in some cases, restore the surface

and subsurface ecology of contaminated sites.” Dr. Tanacredi, who served the National Park Service as

an ecotoxicologist for some 25 years, observed that since Love Canal, numerous cases of restoration

exist where ecotoxicologists have determined the migration and in-site toxicity to soil microbes at a

minimum, and, to the seepage into groundwater aquifers, at the worse-case scenario.     

The range of toxic compounds, such as PAHs (polynucleated aromatic hydrocarbons), chlorinated

hydrocarbons and metals (mercury, cadmium, etc.), can be very extensive, requiring significant resources

to “clean” the site in question, each which are unique in the clean-up strategy implemented.  Since

these contaminated “sites” may move in the groundwater, waiting will only contribute to greater

impacts to surrounding communities that may not have been impacted by the initial pollution

discharge event(s). The primary areas of investigation would be the extensiveness of the remediation.

Once that is determined, then who pays for it to be done is the critical action.  The longer this takes, the

more it will cost.

Based upon the facts that the identified MGPs have contributed to both air and ground (vapor

intrusion), a host of VOCs (volatile organic compounds) and xenobiotics such as PAHs and PCBs,

history tells us that ecotoxicological “safe” limits for human and natural resource exposure could have

been exceeded. A mass balance/industrial ecological approach has not been aggressively attempted

so far by the regulatory agencies responsible for Super-Fund-type sites. 
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This leaves several unanswered questions as to the extent of contamination from xenobiotics

generated by MGPs on Long Island. Furthermore, contaminated commercial or industrial sites that have

been designated “brown fields” for restoration purposes are enmeshed in communities throughout the

Long Island Region. Vapor intrusion, groundwater well contamination and volatilization into the local

air shed may have impacted residential property owners, possibly affecting their health, due to the

chronic low-level exposures.

Regarding these sites, USEPA has identified as “priority pollutants” – chlorinated solvents (TCE, PCE,

TCA), to name a few. However, these toxic groups of compounds have never been investigated at all

MGP sites, due to expense or just overload of work for regulatory agencies.  The prompting of a quick

response by public agencies “possibly missing the detection levels” of some compounds,  may have

allowed for de novo synthesis at sites contaminated with PCBs, PAHs and chlorinated HCs, which could

be emitted into air after remaining together in the soil for decades. The level of response has not been

adequate to the potential harm from these xenobiotics.

Dr. Tanacredi re-emphasized that, “the range of toxic compounds and metals can be very extensive,

requiring significant resources to ‘clean’ the site in question, each of which are unique in the clean-up

strategy required.  The primary areas of investigation would be the extensiveness of the remediation

required, and the longer this takes, the more it will cost in the long run.”

ACTION PLAN: IDENTIFY THE UNANSWERED ENVIROMENTAL QUESTIONS
It is hard to believe National Grid has not identified the cost and extent of the environmental clean

up challenges related to MGPs. If that is the case though, Dowling College proposes assembling a

definitive team of experts in this area to determine human and ecological health damages that may be

attributed to these MGPs. Long Island residents should demand no less.

What LIESP at Dowling College proposes is that Dr. John T. Tanacredi, Chairman of the Department

of Earth and Marine Sciences at Dowling College, assemble and lead a team, including the following

world-renowned institutions to address this major environmental issue for Long Island: Hunter

College-CUNY, Institute of Health Sciences; Polytechnic University, Department of Civil and

Environmental Engineering; School of Public Health, Columbia University; and, the New York Academy

of Sciences. Under the coordinated effort of Dr. Tanacredi, this MGP Assessment Team will address

these areas:
● Identify geological (surface and subsurface) setting for each site.  
● Establish perimeter of impact /influence for each site. 
● Identify the natural resource damages and human health risk assessment for each site.
● Inventory, to the lowest detection limit available, the extent of xenobiotic contamination.
● Conduct priority pollutant analyses, including compounds attributable to de novo synthesis 

such as dioxins.
● Conduct an Industrial Ecology and mass balance assessment for all MGPs. 
● Provide a site-specific restoration plan.     



The total anticipated 18-month investigation cost for such an investigation is a minimum of $575,000.

Dowling College Department of Earth and Marine Sciences professor Dr. John Tanacredi will lead such

a team and will also serve as the Primary Investigator (PI).  There will be one co-PI from each of the

aforementioned institutions.

LIESP believes that one irrepressible conclusion is that the extent of the environmental unknowns

requires that a study be undertaken with full disclosure of the existing environmental contamination,

the costs to fully remediate that contamination and identify who will pay for the clean up. Furthermore,

if National Grid has this information, full disclosure should be made immediately, so Long Islanders

understand the full environmental and economic impact.

NASSAU AND SUFFOLK COUNTY REQUEST TO PUBLIC SERVICE COMMISSION
STATE OF NEW YORK

PUBLIC SERVICE COMMISSION

CASE 06-G-1185 Proceeding on Motion of the Commission as to the Rates, Charges, 
Rules and Regulations of the Brooklyn Union Gas Company d/b/a
KeySpan Energy Delivery New York for Gas Service

CASE 06-G-1186 Proceeding on Motion of the Commission as to the Rates, Charges, 
Rules and Regulations of KeySpan Gas East Corporation d/b/a 
KeySpan Energy Delivery Long Island for Gas Service

JOINT STATEMENT OF THE NASSAU COUNTY LEGISLATURE AND THE COUNTY OF SUFFOLK
IN OPPOSITION TO THE GAS RATES JOINT PROPOSAL 

October 17, 2007

Pursuant to the latest procedural schedule in the above-captioned proceeding and the October 12, 2007 by Administrative Law
Judge Lynch, the Nassau County Legislature and the County of Suffolk (collectively, the Counties) hereby file this Joint Statement
in Opposition to the Gas Rates Joint Proposal that was filed on October 10, 2007 (the Joint Proposal).  

The Counties have reviewed the Joint Proposal and have concluded that it would establish rates that are unjust and
unreasonable and continue with the inadequate conditions approved in Case 06-M-0878 - Joint Petition of National Grid PLC and
KeySpan Corporation for Approval of Stock Acquisition and other Regulatory Authorizations with respect to the Site Investigation
and Remediation (SIR) of Manufactured Gas Plants (MGPs).   

The Counties also note that the provision in the Joint Proposal relating to the Temperature Controlled (TC) and Interruptible
Service lack the specificity that would be required to ensure the individual customer that they will only pay the annual price cap
that equals the annual revenue, including all surcharges, that would be derived from providing service to such customers under
SC 2-B.  Without such specificity, the Joint Proposal could significantly disrupt the energy market on Long Island.
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1 Including but not limited to it continues the Commission’s sophomoric treatment of the whole MGP issue in the
National Grid/Key Span merger agreement, which failed ratepayers by setting pre-merger revenue requirement at
levels below expected spending levels. This failed ratepayers at four levels. One, it does not  provide enough
funding to ensure vigorous remediation of the MGP sites.  Two, since the post merger revenue requirement in
years 2-5 was zero and  was only developed by National Grid agreeing to “additional margin adjustments,” had
adequate MGP funding been allowed, more “additional margin adjustments” would have been needed to get to
zero, which thereby would have increased the “benefits” of the merger.  Three, having provided inadequate
funding for MGPs, the Commission guaranteed a hockey stick affect on future rates (at  current funding levels, the
combined MGP regulatory asset will be approximately $840 million at the end of the rate plan).  Four, having
provided inadequate funding for MGPs, the Commission is causing unnecessary  interest expense to be incurred
(combined interest expense on MGP regulatory asset will be over $200 million by the end of the rate plan). 

Introduction
Pursuant to resolution 1406 dated December 5, 2006, the Suffolk County Legislature directed the Suffolk County Attorney to

intervene in the Public Service Commission (Commission) proceedings on behalf of Suffolk County to advocate for rate relief,
re-powering of plants, adequate customer service and to further advocate that ratepayers not be charged with the cost of
remediating contamination caused by Manufactured Gas Plants (MGP).  Pursuant to resolution 143-A-2006 dated July 10, 2006;
the Nassau County Legislature authorized and empowered the Nassau County Attorney to intervene in any PSC proceedings
related to National Grid’s acquisition of KeySpan in order to protect the interest of Nassau County and its residents.  The
Commission proceedings that the Counties are interested in are the stand alone  KeySpan rate cases Case 06-G-1185 and
06-G-1186 and Case 06-M-0878 - Joint Petition of National Grid PLC and KeySpan Corporation for Approval of Stock
Acquisition and other Regulatory Authorizations (the merger case). 

Several of these issues relate to the merger but some issues  were strictly rate case related and some issues overlap.
Suffolk County submitted testimony in the KEDLI stand alone rate case (Case 06-G-1186) on January 29, 2007 and in the merger
case on February 20, 2007. 

SIRs and MGPs
Section V.B.1 states that the terms, previously adopted by the Commission, of the Brooklyn Union Holding Company

Agreement (June 25, 1996 Stipulation and Agreement Resolving Corporate Structure Issues and Establishing Multi-Year Rate Plan
in Case 95-G-0671) provide that if the total cost for investigating and remediating the Coney Island site, plus the cost for
investigating the Citizens site, varies from $33.996 million, KEDNY will absorb or retain 10% of the variation, and the balance will
be accordingly reflected in the Balancing Account as either a debit or a credit shall apply only to total costs incurred prior to
January 1, 2008.  On or before April 1, 2008, KEDNY shall file with the Commission a final accounting and reconciliation of such
total costs incurred prior to January 1, 2008 in the manner intended by the terms described above. Any costs incurred on or after
January 1, 2008 for investigating and remediating the Coney Island site and investigating the Citizens site shall be treated in the
manner stated in the Merger & Gas Revenue Requirement Joint Proposal, Section IX(C)(3).

This provision of the Joint Proposal is unreasonable for several reasons1.  One, the provision could result in KEDNY actually
being able to profit from their inaction.  This cannot be allowed to happen.  Through 2005, the expenses at Citizens/Coney Island
sites have totaled $23.2 million.  For the period 2006-2007, KeySpan estimates that the expenses for the two sites would be a
total of $46.4 million for a grand total of $69.6 million.  Per Section V.B.1, it is only the difference between what is spent up to
12/31/07 and the target $33.996 million.  Thus, if the Company spends its forecast, it will have a penalty of $3.6 million.  But,
the total expenditures at the sites are forecast to be $129 million.  Thus, the Joint Proposal forgives expected penalties of $5.9
million in penalties.  Worse, KeySpan has an incentive not to spend the forecast 2006-20007 money as they will only be
penalized.  In other words, if they don’t lift another finger between now and 12/31/2007, they could earn 10% of the amount
already spent $23.2 million and the target $34    million.  In fact, if they really spend nothing they would get a $1.1 million for
doing nothing.  This cannot be viewed as a reasonable outcome.

The second failure of Section V.B.1 is that it only deals with Section B.5.a.ii of the Brooklyn Union Holding Company
Agreement (June 25, 1996 Stipulation and Agreement Resolving Corporate Structure Issues and Establishing Multi-Year Rate Plan
in Case 95-G-0671) and ignores Section B.5.a.iii.  This provision provided that if KEDNY were to incur additional liabilities for other
sites it would consult with Staff and any other interested party to determine a reasonable accrual for this purpose.  The provision
went on to stipulate that in the event that the total expenditures for any other sites exceeded or was less than the agreed upon
amount, KEDNY would absorb 10% of the variation.  The Counties have carefully examined the record in Case 95-G-0671 and
cannot find any evidence of any correspondence with staff to determine an “agreed upon” amount.  As such, the agreed upon
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amount must be considered to be zero.  As such, KEDNY must be liable for 10% of any expenditure for SIR before January 1, 2008.
Based on information provided in the case, the KEDNY SIR balance for MGP sites is expected to be $205.2 million on January 1,
2008.  Netting the $69.6 million for the Citizens/Coney Island site leaves a balance of $135.6 million for a penalty of $13.6
million. 

TC and Interruptible Service

On January 1, 2008 a monthly price cap for alternate fuel customers (KEDLI) will be eliminated, leaving Temperature Controlled
and Interruptible customers more subject to spot market commodity pricing (for natural gas and crude oil). 

By removing the monthly price cap as proposed in the Joint Proposal, KEDLI will be allowed to charge an undefined price over
the price it pays for commodity consumed by TC and Interruptible customers, retain a higher margin of TC revenues, and retain
Interruptible revenues that currently flow entirely to Firm ratepayers.  Based on the most recent EIA projection, during the winter
months ahead retail fuel oil customers will pay a premium of approximately $7.65 per million Btu over natural gas customers.  If
KEDLI applies that premium to the cost of natural gas consumed by alternate fuel customers, Suffolk County will incur an
estimated $2.9 million increase in expenditures for natural gas over projected for winter months only in 2008.

Without added clarification of how the provision of an annual price cap will be administered, it is unclear what actions the Joint
Proposal is asking customers to take.  Obviously, the Counties lack the resources and sophistication to implement fuel switching
based on real-time energy pricing, and unless directed by KeySpan to switch to fuel oil, our facilities typically burn natural gas for
the entire year.  While this may be viewed as a problem that the County must resolve, the fact is that it is true for virtually all of
KeySpan’s alternate fuel customers. 

This poses a serious dilemma for the Counties and all Long Island energy consumers. If alternate fuel rates increase
dramatically, the Counties should consider switching to oil for economic reasons.  If school districts and other large volume
consumers do the same, however, there may be inadequate supply of home heating oil to satisfy both large volume consumers
and the “firm oil” retail market.  According to the Oil Heat Institute of Long Island, when temperature controlled and interruptible
customers are required to switch to oil, they represent an increase in local demand for fuel oil approximately equal to 20% of the
total oil heat market in the downstate New York region, of which Long Island is a significant element.  

The forced/coerced move of large volume consumers to firm gas rates will result in inadequate supply for winter heating
markets, compounded by growing reliance on natural gas for electric generation. The Counties are concerned that the consequence
of this proposed rate modification will result in a regional energy crisis of the Company’s own making, requiring increased
investment in infrastructure that will add to the burden already weighing on ratepayers and the local economy.  The Counties are
further concerned that the potential for mass migration to firm gas rates will reduce and possibly eliminate excess natural gas
capacity that has facilitated off system sales, eroding or eliminating the “hedging” effect of those sales that have benefited firm
gas ratepayers.  The Counties believe that staff testimony submitted by John Sano (January 2007, p.7/17-24, p. 25/1-24, and
p. 9/1-9) supports and underscores these concerns.

The Joint Proposal as written gives no guidance to customers on how the price cap will be implemented on an individual
customer basis. Without such guidance, it will be impossible for customers to plan to serve their heating needs.  The Counties
request that this specificity be included in any order on the Joint Proposal.
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APPENDIX

Westlaw Document
6 Misc.3d 1006(A)
6 Misc.3d 1006(A), 800 N.Y.S.2d 349, 2005 WL 74104 (N.Y.Sup.), 2005 N.Y. Slip 
Op. 50011(U)
(Cite as: 6 Misc.3d 1006(A))

<H>
Long Island Lighting Co. v. Allianz Underwriters Ins. Co.
N.Y.Sup.,2005.
(The decision of the Court is referenced in a table in the New York Supplement.)

Supreme Court, New York County, New York.
LONG ISLAND LIGHTING COMPANY and KeySpan Corporation, Plaintiffs,

v.
ALLIANZ UNDERWRITERS INSURANCE COMPANY, American Re-Insurance Company,        
Associated Electric & Gas Insurance Service Limited, Century Indemnity Company, Certain
Underwriters of Lloyd’s and London Market Insurance Companies, Continental Casualty 
Company, Dairyland Insurance Company, First State Insurance Company, Gan National 
Insurance Company, General Reinsurance Corporation, Highlands Insurance Company, 
Home Insurance Company, Lexington Insurance Company, North Star Reinsurance 
Corporation, Northern Assurance Company of America, Protective National Insurance 
Company of Omaha, Republic Insurance Company, and United States Fire Insurance 
Company, Defendants.

No. 604715/97.

Jan. 11, 2005.

Dickstein Shapiro Morin & Oshinsky LLP, New York, by Nanci K. Ship, Esq., attorneys for plaintiff Long Island Lighting
Company and KeySpan Corporation. Ford Marrin Esposito Witmeyer & Gleser, LLP, New York, by Jody M. Tawfik, Esq. and James
Adrian, Esq., attorneys for defendant Continental Casualty Company. Mendes & Mount, New York, by Robert P. Firriolo, Esq.,
attorneys for defendant Certain Underwriters of Lloyds and London. Siegal & Napierkowski, Cherry Hill, NJ, by Lawrence A.
Nathanson, Esq., attorneys for defendant Insurance Company of North America (INA/IINA). Fischbein, Badillo, Wagner, Harding
Melville, by Richard A. Fogel, Esq., attorneys for defendant Dairyland. Christie, Pabarue, Mortensen & Young, Boston, MA, by John
D. Frumer, Esq.,  attorneys for defendant Northern Assurance Company of America. Law Offices of Martin P. Lavelle, New York, by
Dean J. Vigliano, Esq., attorneys for defendant Lexington Insurance Company. Bergadano, Zichello & McIntyre, New York, by
Marian Hertz, Esq., attorneys for defendant Protective National Insurance Company of Omaha. Landman Corsi Ballaine & Ford,
P.C., New York, by Michael L. Gioia, Esq.,  attorneys for defendant American Reinsurance Company. Herrick, Feinstein LLP, New
York, by Jonathan Kline, Esq., attorneys for defendant Gan National Insurance Company. Christie, Pabarue, Mortensen and Young,
Philadelphia, PA, by Catherine O. Raymond, Esq., attorneys for defendant Northern Assurance Company of America. Kevin G.
Snover, Esq., North Babylon, attorneys for defendant Republic Insurance Company. Hardin, Kundla, McKeon, Poletto & Polifroni,
P.C., Springfield, NJ, by Janet L. Poletto, Esq., attorneys for defendant U.S. Fire Insurance Company. Skadden Arps Slate Meagher
& Florm, New York, by Michael Balch, Esq.,  attorneys for defendant General Reinsurance Corp. Melito & Adolfson, P.C., New York,
by Steven G. Adams, Esq., attorneys for defendant First State Insurance Company. O’Melveny & Myers,  LLP, New York, by John
L. Altieri, Jr. Esq., attorneys for defendant Siegal & Napierkowski. Garrity, Graham, Favetta & Flinn, Montclair, NJ, by Antonio D.
Favetta, Esq., attorneys for Allianz Underwriters Insurance Company.



LONG ISLAND

ECONOMIC & SOCIAL POLICY INSTITUTE
LIESP@DOWLING PAGE 18

HELEN FREEDMAN, J.
*1 In this declaratory judgment action to determine insurance coverage for environmental damage at multiple sites, plaintiffs move

to renew and reargue the decision of Justice Ira Gammerman, dated December 24, 2003, which, applying a particular allocation
formula, dismissed the action against various defendants for lack of justiciability, based upon the failure of the alleged projected
damages to reach the levels of coverage of certain excess insurers.

Plaintiffs Long Island Lighting Company (LILCO) and KeySpan Corporation, collectively referred to herein as KeySpan,^FN1
allege some of the damage figures for the manufactured gas plant (MGP) sites, upon which the prior decision was predicated, have
increased substantially, and that Justice Gammerman, in the decision, allowed for reconsideration under such circumstances. In
addition, KeySpan seeks a different method of formulating the damage numbers other than using present discounted-value formula
of the prior decision. Plaintiffs seek to calculate the damages to include an inflation factor, so called nominal damages, or, in the
alternative, KeySpan would seek to calculate the damages based upon constant dollars. KeySpan reasons that discounting to net
present-value is done when future costs are paid at an earlier time to reflect the time value of money. In this case, plaintiffs allege
that the ultimate payout by the insurers will be done over time, many years into the future, and that the net present-value
calculations used on the original motion would not be fair, and do not reflect the reality of the situation.

FN1. Originally LILCO alone brought this action. Then it assigned its  liability for MGP operations and the Syosset Superfund site
to KeySpan, but retained rights to the Metal Bank claim. KeySpan was given the right  to pursue this litigation, and was then added
as a new party plaintiff.

KeySpan seeks a declaration that, under the respective policies issued by the 16 excess insurers for the period covering 1953
to 1986, defendants have a duty to defend and indemnify plaintiffs for environmental damage arising from contamination caused
by the operation of seven manufactured gas plants (MGPs), and for environmental damage caused by LILCO’s dumping at the
Syosset Landfill Superfund site and the Metal Bank site.

^FN2 

FN2. KeySpan is not seeking to reargue or renew the decision, as it affected either the Syosset Superfund site or the Metal Bank
site.

The MGP sites were located in Bay Shore, Hempstead, Glen Cove, Patchogue, Rockaway Park, Sag Harbor and Halesite. During
the time that the MGP plants were operational, they utilized either coal carbonization, carbureted water gas, or oil gasification at
various times to manufacture and produce gas for light and heat. These processes produced solid and liquid residues in addition to
gas and other marketable by-products. Over time, the residues produced at the plants dispersed and contaminated plant
properties, and with gradual discharge, pollutants have spread to adjoining properties and waterways.

The MGPs became operational between 1859 for Sag Harbor and 1904 for Glen Cove. They were decommissioned beginning
in 1917 with Glen Cove. All of the plants were closed down by the late 1950’s, when natural gas became available through
cross-country pipelines.

Only the Bay Shore plant continued to intermittently produce gas until 1973, when it was finally decommissioned.

*2 Plaintiffs offer no specific information about particular leaks, spills, drips or discharges at any of the seven MGP plants. They
assert that while the plants were in operation, there were spills, leaks, discharges, or drips on the property of the various sites,
which, over time, have migrated or seeped into the groundwater and nearby waterways, contaminating these areas as well. 

KeySpan argues that the insurance carriers are liable for both the initial pollution and the subsequent dispersion of pollutants over
time, and that pollution represented by this continuous process implicates all named policies covering the period from 1953 to
1986. After the plants closed, there were no further discharges, leaks, drips or spills, and, during later years, the volume of
pollution at each plant had reached its maximum level prior to the underwriting of most of the subject policies.
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Previously, defendant Lexington Insurance Company (Lexington) moved for summary judgment dismissing the MGP claims for
lack of justiciability. Lexington posited that the projected damages at each site be allocated amongst the various policies on a
pro-rata time on the risk basis, in accordance with the Appellate Division’s decision in Consolidated Edison Co. of New York v.
Allstate Ins. Co. (283 A.D.2d 322, 724 N.Y.S.2d 851 [1st Dept 2001] ).  Defendants Allianz Underwriters Insurance Company
(Allianz), American Re-Insurance Company (American Re), Century Indemnity Company (Century), Continental Casualty Company
(Continental), Dairyland Insurance Company  (Dairyland), GAN National Insurance Company (GAN), and Northern Assurance
Company of America (Northern) all cross-moved for the same relief.

Defendants contended, for purposes of the motion only, that the pollution damage at the plants was continuous and not
attributable to one specific period, and that the pollution had attained its peak volume prior to the inception of most of the policies
in issue; and it would be inequitable to permit KeySpan to select a year or group of years, and subject those policies to answer for
the entire liability on any particular site. Defendants urged that allocation of the damages equally amongst the subject policies will
distribute the risk in a more even fashion and would serve to streamline the trial of the action, by eliminating the high-end excess
policies, that would be unlikely to be reached, even were plaintiff given the benefit of the largest allocation permissible in one year.

During the pendency of the original motion, the Court of Appeals issued its opinion in Consolidated Edison Co. of New York, Inc.
v. Allstate Ins. Co.  (98 N.Y.2d 208 [2002] ), which affirmed the previously cited Appellate Division decision. Justice Gammerman,
through the Special Referee for discovery, requested that the parties submit additional papers addressing the following issues:

1) whether and to what extent the LILCO insurance policies contain provisions relating to allocation different from those 
considered by the Court of Appeals in Con Edison; 

*3 2) whether there are proposed alternative means of allocation;
3) the latest estimates for past and future damages at the sites at issue;
4) the effect of the Con Ed decision on the pending motions.

KeySpan had an opportunity to supplement its damage figures and to propose another method of computation. Plaintiffs did
provide new figures, using a nominal damages approach that included a factor for inflation. These figures, however, were not
properly presented and documented. As a consequence, the court rejected them and employed the projections that defendants set
forth that they received in discovery, which were computed in a net present-value format, as was done in Con Edison. Justice
Gammerman, following the methodology employed in Con Edison, took the highest cost scenario at the most expensive site, which
was $60,544,000 for Hempstead, and spread that over the 33-year period from1953 to 1986, resulting in a pro rata allocation of
$1,834,667 for each year. Based upon this allocation, the court granted summary judgment dismissing all claims against
defendants Lexington, Allianz, Continental, Dairyland, GAN National, and Northern. Defendants Century and American Re were granted
partial summary judgment dismissing claims under particular policies and for particular sites.

The court’s decision also recognized that the damage projections could change during the pendency of the action, and allowed
for reconsideration of this issue upon a proper showing. Plaintiffs’ motion requests such reconsideration, citing a substantial increase
in past costs and larger projection at Bay Shore, Glen Cove and Rockaway Park sites, based upon more recent studies of those sites.
As a consequence of these increased past costs, plus the higher projections of future costs, KeySpan argues that its claims impact
upon certain of the policies previously dismissed, so that now they might be reached in this litigation. In addition, KeySpan has
provided cost figures in three formats: 1) the previously used present discounted-value; 2) constant dollars with no discounting or
increase for inflation; and 3) nominal dollars that use an inflation factor over a number of years.
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Initially, KeySpan supported the instant application with the affidavit of Lawrence Liebs, KeySpan’s Director of Environmental
Asset Management. Defendants argued, as they had previously on the original motion, that the Liebs affidavit should not be
considered, because it is in violation of the parties’ stipulation, wherein defendants agreed not to depose Mr. Liebs and KeySpan
agreed not to use him as a witness at trial or on a motion. This problem has been solved. KeySpan has submitted, with its reply, the
affidavit  of Timothy W. Devitt, Director of LECG Corp. (LECG), the company that did the actual analysis and projections of the
damages along with LECG’s report thereon. This documentation stands as new evidence and provides sufficient basis for
reconsideration, in the form of renewal, under CPLR 2221(e), as contemplated by Justice Gammerman in the subject decision. In
addition, since the court had before it the concept of nominal damages, but did not examine the rational for not using discounted
net present value, the motion also provides a basis for reargument in that a legal issue was overlooked. See CPLR 2221(d).

*4 To that end, I will reexamine the method and figures for allocation. The three new sets of damage figures present the
following highest cost scenarios for each of the sites:

^FN3 

FN3. The total cost estimates for each site include past costs and future cost estimates computed to the 95th percentile 
probability of occurrence, taken from Exhibit A to the Devitt Affidavit.

Site Present Value Constant Dollars Nominal Dollars 
Bay Shore 182, 485, 198, 307, 208, 506, 

967       421     587       

Glen Cove 27, 275,  41, 813,  56, 349,  
343      111     946       

Halesite  18, 689, 26, 175,  33, 997,  
171       231     731       

Hempstead 40, 686,  57, 280,  73, 547,  
805     235  641       

Patchogue 12, 420,  18, 100,  24, 276,  
187    172     668       

Rockaway  58, 392,  64, 109, 68, 258,  
238  562    825       

Sag Harbor      16, 221,  22, 703,  28, 430,  
269 676 133       

The Court of Appeals in the Con Edison decision (supra at 224) recognized that “there are different ways to prorate liability among
successive policies.” The Court clearly indicated that the formula used by the trial court in Con Edison was one of many possible
acceptable approaches to this particular problem. It went on to state that other approaches are not foreclosed in either
determining justiciability or damages at trial. Id. at 225, 746 N.Y.S.2d 622, 774 N.E.2d 687. The Court was principally commenting
on methods of proration, and did not focus on how the projections were computed, whether on a present-value, constant-dollar or
nominal-dollar basis, because all it had was present-value figures. Different methods of computation also must be viewed in the
specific factual context of this case. 
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KeySpan has cogently argued that the computations based upon present-value analysis are premised upon an incorrect factual
proposition, namely that the damages are going to be paid at the conclusion of the case, as opposed to over time. Defendants argue
that the court should use the discounted damage figures, because that approach was sanctioned in Con Edison. This ignores the
fact that the only proration approach before the Con Edison court utilized present-value figures, and no other viable proration
alternatives were offered for consideration. Here, plaintiffs have suggested two alternatives-nominal damages and constant-dollar
damages-that do not suffer from the factual anomaly discussed above.

The nominal figure reflects an inflation rate of 1.8% over a long term period in excess of 20 years. There is no economic
evidence presented to support this inflationary factor over such a long-term period. Here, the figures represent, at best, projections
of future costs based on contingencies that may not occur. It would be speculative to add an inflation factor in the absence of any
economic evidence. The constant-dollar analysis appears the best suited to this case. The damages will not be discounted to
present value, but will reflect the dollar amounts as those dollars are actually expended by KeySpan over time.

Having selected the constant-dollar cash flow methodology, the highest cost scenarios at each site must be divided by 33,
representing the number of policy years, to determine the cut-off points at which the high-end excess policies will not likely be
reached for damage at each site. Such analysis yields the following:

Site Constant Dollars One Year Figure 

Bay Shore 1 98, 307,  6, 009,   
421 316       

Glen Cove 41, 813, 1, 267,   
111 064       

Halesite  26, 175,  793, 189  
231                 

Hempstead 57, 280, 1, 735,   
235       765       

Patchogue 18, 100, 548, 490  
172                 

Rockaway  64, 109, 1, 942,   
562  714       

Sag Harbor 22, 703, 687, 990  
676                 

*5 All policies incepting above the respective levels for each named site in the right hand column will not be reached in this
action, and the claims against said policies are not justiciable and should be dismissed.
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Accordingly, it is

ORDERED that the motion to renew and reargue is granted and the prior decision is modified as follows:

1. All claims against all policies of the original moving defendants incepting above $ 6,009,316 are dismissed with respect to 
the Bay Shore site.

2. All claims against all policies of the original moving defendants incepting above $ 1,267,064 are dismissed with respect to 
the Glen Cove site.

3. All claims against all policies of the original moving defendants incepting above $ 793,189 are dismissed with respect to 
the Halesite site.

4. All claims against all policies of the original moving defendants incepting above $ 1,735,765 are dismissed with respect to 
the Hempstead site.

5. All claims against all policies of the original moving defendants incepting above $ 548,490 are dismissed with respect to 
the Patchogue site.

6. All claims against all policies of the original moving defendants incepting above $ 1,942,714 are dismissed with respect to 
the Rockaway Park site.

7. All claims against all policies of the original moving defendants incepting above $ 687,990 are dismissed with respect to 
the Sag Harbor site.

8. KeySpan shall settle an order on notice within 20 days of the entry of this decision specifying as to each moving defendant
the claims against each policy of the defendants that are dismissed with respect to the particular sites in question.

9. The parties are directed to appear for a status conference on January 25, 2005 at 9:30am in Room 208.

N.Y.Sup.,2005.
Long Island Lighting Co. v. Allianz Underwriters Ins. Co.
6 Misc.3d 1006(A), 800 N.Y.S.2d 349, 2005 WL 74104 (N.Y.Sup.), 2005 N.Y. Slip 
Op. 50011(U)

END OF DOCUMENT

1 Including but not limited to it continues the Commission’s sophomoric treatment of the whole MGP issue in the National
Grid/Key Span merger agreement, which failed ratepayers by setting pre-merger revenue requirement at levels below expected
spending levels.  This failed ratepayers at four levels.  One, it does not provide enough funding to ensure vigorous remediation of
the MGP sites.  Two, since the post merger revenue requirement in years 2-5 was zero and  was only developed by National Grid
agreeing to “additional margin adjustments”, had adequate MGP funding been allowed, more “additional margin adjustments” would
have been needed to get to zero which would thereby would have increased the “benefits” of the merger.  Three, having provided
inadequate funding for MGPs, the Commission guaranteed a hockey stick affect on future rates (at current funding levels, the
combined MGP regulatory asset will be approximately $840 million at the end of the rate plan).  Four, having provided inadequate
funding for MGPs, the Commission is causing unnecessary interest expense to be incurred (combined interest expense on MGP
regulatory asset will be over $200 million by the end of the rate plan). 



LONG ISLAND

ECONOMIC & SOCIAL POLICY INSTITUTE
PAGE 23 LIESP@DOWLING

MARTIN R. CANTOR, CPA, M.A.
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Martin R. Cantor has a Bachelor of Science Degree in Accounting from Brooklyn College of the
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A Certified Public Accountant in private practice, Mr. Cantor is also a consulting economist and economic
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